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The Second Amendment as interpreted by the Supreme Court.


The Second Amendment of the United States “A well regulated militia, being necessary to the security of a free state, the right of the people to keep and bear arms, shall not be infringed.” has been considered among the most misunderstood provisions of the U.S. Constitution.  That is not because it is particularly difficult to understand.  On the contrary, for more than a hundred years after it was adopted, hardly anyone seemed the least bit confused about what it meant(1). It has been during the twentieth century as those with influence in the U.S. have sought to disarm the nation that controversy has begun, and those challenges have worked their way through the system to be considered by the Supreme Court.


There have been many approaches over the decades to try to manipulate the interpretation of the amendment to bear arms, most of the cases instead of trying to unilaterally challenge the rights as dictated within the constitution approach the matter obliquely. Proponents of disarmament attempt to limit specific weapons, or groups of the populous and thereby limit the use of firearms to the extent that by the new interpretation they meet their goals.  Throughout the history of the cases involving the rights of the citizens of the United States, over time there has been more pressure to eliminate weapons, or make them less available by imposing restrictions to their being obtained or retained by the public.

Key Decisions in Second Amendment rights

	Year
	Case
	Focus

	2010
	McDonald v. Chicago
	Self defense is fully applicable

	2008
	District of Columbia v. Heller
	Firearms unconnected with service in a militia

	1939
	United States v. Miller
	Weapon Types



Prior to the 2008 District of Columbia v. Heller decision most courts had little disagreement about the meaning of the language within the second amendment. [3]

Two primary legal reasons explained this virtual unanimity. The first involves something lawyers call the "incorporation doctrine." When the Constitution was first ratified, most of its provisions specified the extent and limits of federal government authority. Even the familiar protections enumerated in the Bill of Rights -- such as the First Amendment's freedom of speech and religion clauses -- initially affected only the powers of the federal government, not the state governments.[ 4] In 1868, however, the 14th Amendment was ratified, explicitly forbidding states to "deprive any person of life, liberty, or property, without due process of law."[ 5] As a result, the Supreme Court began to decide that most of the Bill of Rights guarantees were included in -- or "incorporated" into -- the more general language of the 14th Amendment as a limit on state (not just federal) powers. But the court has never accepted the argument that the entire Bill of Rights was incorporated en masse, preferring a case-by-case (right-by-right) approach.[ 6] Until the McDonald decision, the Second Amendment remained one of the very few parts of the Bill of Rights not so "incorporated." In fact, in a pair of 19th-century cases -- United States v Cruikshank (1876)[ 7] and Presser v Illinois (1886)[ 8] -- the court found that the Second Amendment limited only the federal government. Numerous state laws affecting gun ownership have been upheld on this basis[9][10].


The second reason why most courts, before Heller and McDonald, had little trouble upholding gun laws involves the language of the Second Amendment itself, specifically the "militia" clause preceding the "right to keep and bear arms." In 1939, the Supreme Court decided United States v Miller, a case in which 2 individuals challenged their criminal indictment under a federal law restricting sawed-off shotguns.[ 11] Because Miller involved a federal law, the earlier Cruikshank and Presser decisions were not directly applicable. In Miller, the court upheld the indictments, ruling that the Second Amendment did not protect the right to keep and bear a firearm that did not have "some reasonable relationship to the preservation or efficiency of a well regulated militia"[ 12] (see also Lewis v United States[ 13]). Miller was a relatively brief opinion without substantial discussion of the basis for its ruling. Nevertheless, lower courts routinely upheld federal and state firearm laws citing Miller.[ 14][ 15]


These recent cases illustrate that although individual states may impose restrictions on firearms, that ultimately if and when the case comes before the Supreme Court; it will be upheld that the individual retains the right to bear arms.

 One of the most compelling reasons for change has been the advancement of weapon technology; it is argued, and arguable that when the framework for the constitution was enacted the concept of a weapon that could kill one or a few in rapid succession was not inconceivable, but unrealistic.  With the weaponry of today it is conceivable and practical to believe that one citizen can use weaponry that can inflict great harm and takes perhaps less skill than would have been expected when the amendment was framed.


Throughout the history of the Supreme Court as it has made decisions brought before it for the Second Amendment there was a general consensus that the language stood for a common understanding and little to no interpretation has been needed.  As there have been more sensational cases of abuse and misuse by the citizenry in the application of firearms, public opinion has become more focused on keeping weapons out of the hands of those on the extreme end of improper usage.  The issue arises in determining how best to keep weapons out of the hands of extremists, but to uphold the liberty of the citizens that the protection of the constitution should encompass.  Ultimately the rights spelled out in the constitution protect all equally, only with specific conditions as to whom the rights should be reasonably extended to can the government (both national, and state) protect the many by denying the few that would not use weaponry as intended (as interpreted for the common good by laws as defined at the state and national level.)[16]

While the meaning of the Amendment was well understood for a significant period of time after its adoption, at some point those who would attempt to interpret, or misinterpret it, towards their perspective end, blurred the meaning. This resulted in decades of debate, from the first time the Supreme Court interpreted in the Amendment in 1876, to the present day. Throughout this time the Amendment was dissected, analyzed, and interpreted by legal scholars and advocates on both sides of the gun debate to significantly different results. Gun rights advocates interpret the phrase, consistent with the common law and the historical understanding of the right, to provide individuals with protections against government intrusion into their right to keep and use firearms for lawful purposes. Those same words, on the other hand, are analyzed as creating a collective right in which only the states, in connection with the militia, can assert. The latter position taken by gun control advocates’ advances their agenda 48 District of Columbia v. Heller, 128 S. Ct. 2783 (2008). 49 KOPEL, supra note 32, at 147 (the first Second Amendment related issue that reached the Supreme Court occurred in 1820, 30 years after the Amendment was passed and it would be another 36 years until the issue would arise again.). 2009-2010] HELLER, NORDYKE, AND BEYOND 97 because it creates an environment in which the states can limit or ban gun ownership without regard for the Second Amendment. To a large extent, the central focus in the debate has been to who holds, and thus who may assert the right. While there are many perspectives in the debate,50 the two that are at issue in the Ninth Circuit, and which are the focus here, are the collective rights and the individual rights models. A third type, referred to as the qualified collective right or sophisticated collective right model, will be discussed below in connection with the dissent in Heller. The collective rights model suggests that the right belongs only to the militia, and since the states are responsible for regulating their militias, only the states have standing to bring a Second Amendment claim.51 According to this view, the goal of the Second Amendment is merely to guarantee the right of the states to maintain their militias, not t guarantee any right to individuals; and Congress has adequately protected the right of the states with the National Guard System.52 Reaching a conclusion that justifies the collective rights model defies logic. For one, it is unreasonable to conclude that when the Second Amendment refers to “the people” that this does not confer an individual right, as it has been interpreted in every other Amendment.53 Second, suggesting the above Supreme Court holdings create a state right confuses the standing issue as it has been interpreted by the previous Courts.

In conclusion, there are many reasons both for control of firearms, and for the need of a reasonable population to maintain weaponry sufficient to protect themselves, their family, community, and state.  It is the concern of all citizens to protect themselves from not only those whom would do them harm, to protect themselves, but to come to the common defense in a situation where it would be deemed necessary as laid out within the framework of the constitution for militia mobilization.  If the citizenry cannot arm themselves, it is reasonable to assume that an unarmed militia could not be formed, thus taking weaponry away from the citizen would take it away from any militia; this in turn would require another amendment to the constitution to invalidate the second amendment.
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